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MUNICIPAL HOME RULE' 

ANY discussion of the subject of municipal home rule nat- 
urally divides itself into three somewhat distinct parts. 
In the first place, we must determine what we mean by 
the word municipal; i. e., we must ascertain what functions 
discharged within a city have a distinctly local and municipal 
interest. In the second place, we must endeavor to determine 
what we mean by the term home rule. And finally, assuming 
that the establishment of home rule is advantageous, we must 
find out in what way we can secure the desired end. 

First, then, what are the functions which are of distinctly 
local and municipal interest? We may by no means assume 
that all of the governmental functions which are discharged 
within the limits of a municipality are of exclusively local con- 
cern. Thus, there is in every municipality a post-office. Such 
a post-office, however, forms a portion of a greater system 
which extends throughout the entire country, and the functions 
which are discharged within such a post-office are merely a part 
of the work done by an administrative organization whose 
activity outruns the limits of any particular section. Thus, 
again, in many cities we find a custom house at which vessels 
and goods coming from foreign countries are entered and the 
duties by law imposed on such imported goods are paid. Like 
the post-office, however, the custom house forms a part of an 
administrative organization which extends over all the territory 
of the United States. It is unnecessary to attempt an enumera- 
tion of all the functions of government, discharged within a 
given municipality, which are of this character. The illustra- 
tions given suffice to show that there is a class of functions dis- 
charged in every city which are of general interest, and in the 
discharge of which, under modern conditions, the city authori- 
ties as such have little if anything to do. 

1 Address delivered before the Gvic Conference at Portland, Oregon, August t8, 
1005. 

77 



78 POLITICAL SCIENCE QUARTERLY [Vol. XXI 

At the same time it is well to remember that many of the 
functions which are now regarded as distinctly belonging in the 
sphere of general government were at one time discharged by 
the cities and, in the conditions of the time, were regarded as 
of peculiar, if not exclusive, interest to the city which attended 
to them. Thus, for example, during the fourteenth and fifteenth 
centuries European cities very commonly maintained military 
forces which had no connection with the forces of the several 
countries in which the cities were geographically located. 
Further, it was necessary for the city to pursue such a policy if 
it paid proper attention to the interests of its own inhabitants, 
because the very existence of the city and the commercial and 
industrial welfare of its people, for the maintenance of which 
the city government had been established, were almost entirely 
dependent upon its power to resist the attacks of its enemies. 
Thus, again, the collection of the customs, which at the present 
time is under the control of our central government, was in cer- 
tain of the North American colonies numbered among the 
duties of the town officers. 

There is another class of functions discharged within the 
limits of the city, in regard to which the city authorities are 
called upon to act but which, nevertheless, are not purely munic- 
ipal. These functions are discharged by the city authorities 
rather as agents of the general government of the state than as 
representatives of purely local interests. Thus, for example, it 
is very commonly the case that officers, elected directly or in- 
directly by the people of the city, discharge functions connected 
with the administration of justice. The determinations which 
these officers make in the decision of cases brought before them 
are, however, in many cases, appealable to higher judicial bodies 
which are regarded as representing the state as a whole rather 
than the city. In other words, municipal judicial authorities 
form a part of the general judicial system of the state. 

Here, as in the case of those functions which have been re- 
ferred to as of distinctly state interest, the cities in former times 
occupied a much more independent position than they do at 
present. In earlier days there was practically no general state 
judicial system, just as there was no general state law; or if 
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there was a general judicial system or a general state law, the 
cities were excluded from that system and from the operation 
of that law ; and the judicial authorities which a city established 
and maintained acted independently of state control, elaborating 
a law which was binding upon its citizens alone, and which was 
the only law binding upon them as to transactions which took 
place within the city. 

As a result of the struggle between the cities and the states 
within which they were situated, which was particularly char- 
acteristic of the seventeenth and eighteenth centuries of 
European history, the cities were reduced to a position of com- 
plete subordination to the governments of the states within 
which they were situated. One of the causes which produced 
this result is of course to be found in the consolidation and 
extension of the royal power. Another cause, however, is to 
be found in the fact that economic conditions were everywhere 
so changed, during the centuries immediately preceding the 
nineteenth, that there was no particular advantage to be derived 
by the city from the maintenance of the exclusive position 
which it had attained prior to that time. Thus, for example, 
one of the reasons for the development of the legal exclusive- 
ness to which allusion has been made, is to be found in the fact 
that the existence of commercial and industrial life, which was 
characteristic of all cities then as it is now, made necessary the 
development of a law which was quite different from the law 
developed in the open country, where economic conditions were 
mainly of an agricultural character. As a result of the in- 
creased importance of industrial and commercial life, the law 
developed in cities became in many instances the common law 
of the state in which the city was situated. The judicial pro- 
cedure which was adopted in the cities replaced the procedure 
by means of oaths and ordeals which had been developed for 
the settlement of controversies in the open country and which 
was perpetuated in the feudal courts; and the law merchant 
became a part of the general law. When this development was 
completed the cities were no longer obliged to insist upon the 
continued and permanent exclusion of the city territory from 
the operation of the general law. 
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The result, then, of the historical development of Europe, 
particularly in the seventeenth and eighteenth centuries, was to 
take from the cities the right to discharge the functions of 
government whose discharge had seemed to them in the past to 
be of the greatest importance ; and all the power that the cities 
retained, after the centralization of authority in the state govern- 
ment, was the right, with the consent of the state government, 
to act as its agents in the exercise of powers which the state 
might, with due regard to the maintenance of its own integrity, 
delegate to city authorities. 

At the present time, however, there are other functions dis- 
charged within the limits of a city which have little if any inter- 
est for the state as a whole. Thus, intra-urban transportation 
is a business whose influence is felt only within the limits of the 
city. Thus, again, the drainage of a city may be so attended to 
as to affect in hardly a perceptible degree those portions of the 
state lying outside of the city limits. Thus, again, the proper 
housing of the city people, which in congested centers of popu- 
lation often demands attention, is a matter which has little if any 
interest for the people of the state not resident in the city. 
During the course of the nineteenth century these and kindred 
matters became of increasing importance because of the great 
increase in urban populations and because of the origination and 
development of scientific methods of treating them. 

While it would not be absolutely correct to say that prior to 
the opening of the nineteenth century these matters had re- 
ceived no attention at all, we should certainly be within the 
bounds of truth were we to say that such treatment as they did 
receive was absolutely inadequate and was accompanied by few 
if any beneficial results. It is really because of the increased 
importance of these subjects, due to the causes which have 
been mentioned, that a municipal problem has again arisen. 
The municipal problem prior to the opening of the nine- 
teenth century had been practically settled in favor of the 
state. After a long period of struggle, it had been decided al- 
most everywhere throughout the western European world that 
it was inexpedient that there should be anything like municipal 
home rule. Practically all the functions which cities had claimed 
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the right to discharge had been assumed by the state, or, if still 
discharged by the cities, were discharged by them as the agents 
of the state government and subject to state control. But with 
the development both in number and importance of these func- 
tions of government which have been spoken of as distinctly 
municipal, a new municipal problem has arisen. The question 
now is : Shall these new functions of government, which are 
mainly if not exclusively of local interest, be attended to by 
the municipal authorities, or shall they be attended to by the 
authorities of the state government, according to the same rules 
and under the same conditions as those functions which, though 
formerly municipal, are now regarded as of state concern ? 

The differentiation of governmental functions which I have 
attempted to make appears to be necessary if we are to obtain 
a clear idea as to the proper content of municipal home rule. 
For if we regard municipal home rule as applicable to all func- 
tions of government discharged within the city limits, we are 
acting without discrimination. We are in reality attempting to 
turn back the hands of the clock of time and to apply principles 
to conditions to which they are not in any way applicable. 

It may therefore be said that, conceding that municipal home 
rule is in any case desirable, it is not desirable that its principles 
should be applied rigidly to all functions of government dis- 
charged within the cities, but that, if we are to judge from the 
verdict of history, its principles are applicable only to those 
functions of government which, as a result of the development 
of the nineteenth century, are to be regarded as distinctly local 
and municipal in character. 

We may go a step further. We may say that even as to 
certain of the functions of government, which at the present 
time may appear to be of exclusively local and municipal inter- 
est, the principles of home rule may cease to be applicable on 
account of a change in the social and economic conditions of 
the country. Thus, for example, during most of the nineteenth 
century the problem of municipal water supply was regarded as 
a problem whose solution affected only the city which was to be 
supplied with water. On account, however, of the great increase 
in the size and number of urban communities in some of the 
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states of this country, the problem of municipal water supply 
has ceased to be a problem whose solution affects merely the 
cities to be supplied with water, and has become a problem 
whose solution affects as well those portions of the state from 
which the water supply is to be derived. At the present time, 
in the eastern portion of the state of Massachusetts, the compe- 
tition between the various urban communities for the sources of 
water supply has been so keen that the state has been obliged, 
in the interest not only of the urban communities concerned 
but also of the rural districts from which the water supply is to 
be taken, to step in and regulate this matter itself. This it has 
done through the formation of a metropolitan water commis- 
sion, as it is called, whose members are appointed by the state 
and whose expenses are paid by the issue of state bonds. 
Similar conditions are appearing in connection with the pro- 
posed increase in the watter supply of the city of New York. 

On account of the fact that functions which appear now to 
be municipal may in the future become of interest to the state 
as a whole, it is absolutely necessary that the state, in whose 
limits the cities are to be found, shall reserve to itself the power 
of taking into its own administration, or subjecting to its con- 
trol, any function of city government whose influence has, on 
account of the change in social conditions, come to transcend 
the limits of a particular city. 

What functions discharged in any given city shall be regarded 
as municipal in character is a question whose answer is depend- 
ent upon the geographical and social conditions of such city 
and of the state in which it is situated. Thus, the sewerage 
problem of a city like New York, which is situated on tidal 
waters, may be a purely municipal problem, while the sewerage 
problem of a city like Chicago, which discharges its sewage 
into interstate waters, is a problem which transcends not only 
the limits of the city but those of the state in which the city is 
located. But, notwithstanding these considerations, there are 
unquestionably discharged in every city functions which are of 
concern to that city alone and to which the principles of muni- 
cipal home rule may with propriety be applied. 

What, now, do we mean by the term home rule ? In a gen- 
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eral way it may be said that this term has had two meanings. 
One of these meanings has been characteristic of the institutions 
of England and the United States. The other has been char- 
acteristic of the institutions of continental Europe. 

In accordance with Anglo-American ideas, local self-govern- 
ment, which of course is another termfor home rule, has con- 
sisted in the privilege of given localities to choose the officers 
who were to discharge governmental functions within their 
limits. Local self-government, according to Anglo-American 
ideas, has not, or has only very recently, involved the additional 
power of determining the policy to be adopted by the specific 
localities affected. Local self-government of the Anglo-Ameri- 
can type has been developed in connection with the extreme 
centralization in all matters of legislation which has been char- 
acteristic of English public law and still obtains in the countries 
whose public law is based on that of England. So far as the 
local bodies were concerned, the principle found its expression 
in the rule of law which requires a local authority to show some 
legislative authorization in order to justify the exercise of a 
power of government. The application of this rule has had for 
its result that the city in the United States has been unable to 
determine for itself the sphere of its activity even as to those 
matters which concerned it exclusively. Thus, under the 
Anglo-American system, the city has not been able to regulate 
its system of public lighting unless it has been authorized so to 
do by the legislature, and in many instances the legislature has 
not given it the necessary power even where the city has made 
application to the legislature for such power. 

The enormous amount of special legislation, which the appli- 
cation of this principle necessarily entailed, brought with it a 
reaction. About the middle of the nineteenth century various 
attempts were made by the people of the states of the American 
union to limit the power of the state legislatures in passing spe- 
cial legislation applicable particularly to municipalities. At- 
tempts were also made to withdraw completely from the legis- 
lative competence certain matters which were regarded at the 
time as of exclusively local concern. The success which at- 
tended this effort on the part of the people cannot here be stated 
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in detail. It is sufficient to say that the anticipations of those 
who believed that, through the constitutional limitations which 
were adopted, the powers of the legislatures would be dimin- 
ished, were not realized. The courts, largely through the re- 
cognition of the device of classification, have, since the adoption 
of these constitutional provisions, permitted a great deal of leg- 
islation which was really special in character. 

Later on the attempt was made, beginning particularly with 
the Missouri constitution of 1875, to grant to the people of spe- 
cific cities, or of all the cities of a certain size within the state, 
the right to draw up their own charters of local government, 
which, after being adopted, should not be susceptible of amend- 
ment by the state legislature. This method of securing to the 
people of a locality the right, not merely to choose their own offi- 
cers but to determine the policy to be pursued by the city, has been 
measurably successful. It has not had as wide-reaching effects 
as were expected, because the courts at once began to differen- 
tiate a field of municipal government, to which the principles of 
home rule should be applied, from a field of state government 
in which the legislature of the state should still be permitted 
wide freedom of action. 

This method has been; however, the most successful American 
attempt to solve the problem of municipal home rule ; but the 
result of this attempt has been merely to secure to the people 
of the cities the power to regulate, free from state interference, 
matters which may be classed under the general head of local 
improvements, and to fix in its details the municipal organiza- 
tion necessary to carry on in this field the undertakings which 
may be determined upon by the municipal authorities. Over 
all other portions of what we are accustomed to regard as munic- 
ipal government, the legislative control, from whose exercise 
very many evil results have flowed, still remains nearly as com- 
plete as before the adoption of these constitutional provisions. 

A different conception of local self-government has been de- 
veloped in continental Europe. While the Anglo-American 
conception laid emphasis originally upon the power of the local 
areas to select the officers discharging govermental functions 
within their limits, the continental European conception laid 
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emphasis upon the power of some local legislative body, repre- 
sentative of the municipality over which it had jurisdiction, to 
determine the local policy which was to be adopted and to put 
it into local execution. The principle at the bottom of the con- 
tinental European form of municipal home rule finds expression 
in the rule of law that the municipal corporation is not an au- 
thority of enumerated powers but rather one of general powers, 
and that, in order to show the authorization to exercise a specific 
power, all that the municipal corporation shall be obliged to do 
is to prove that it has not been forbidden to act by the legisla- 
ture of the state, either directly, or indirectly through the grant 
of the power to some other authority. The result of the adop- 
tion of such a rule of law as to municipal powers is a presump- 
tion in favor of the right of a municipal corporation to take 
action. This presumption does away for the most part with the 
need of special legislation by the legislature of the state in which 
the corporation is situated. As a result of it the city may, when 
not forbidden by the state government, determine the sphere of 
its activity and may, when not subjected to the control of the 
state government, reach its determinations independently of the 
influence of any authority in the state government. 

If no further step had been taken this method of solving the 
problems of municipal home rule would have seriously imperiled 
the unity of the state government ; for, while it paid due regard 
to the local interests of the municipalities, it paid practically no 
regard to the interests of the state government as a whole. As 
a matter of fact, however, a further step has been taken. The 
legislative decentralization, which is characteristic of this method 
of solving the question, is accompanied by an administrative 
centralization. In accordance with the principles of this ad- 
ministrative centralization, the actions of municipal corporations, 
whether these actions are regarded as affecting the interests of 
the state as a whole or as affecting merely the interests of 
the municipality, are subjected to an administrative control on 
the part of the state. By means of the exercise of this control, 
it is possible for the central government of the state to prevent 
the municipality from taking action which would be inconsistent 
with the general policy of the state government, or which, in 
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the opinion of the state government, would be inexpedient for 
the municipality itself. 

Let me make this point clear by a concrete illustration, which 
will perhaps be more forcible if it involves a comparison of 
European with American conditions. 

By the American law no municipal corporation is recognized 
as possessing the power of issuing negotiable bonds without 
express or implied authorization of the state government. As 
a general thing the authorities of the state government have 
not granted to municipal corporations any general power of 
issuing such bonds. The legislature has either confined the 
municipality in the exercise of its borrowing powers to specific 
purposes, or has fixed a limit which the total amount of bonds 
issued by the city may not exceed. If a city desires to issue 
bonds for a purpose which has not been authorized, or in 
amounts in excess of the limits prescribed by the legislature, it 
is necessary for such city to obtain legislative authority in order 
that its action in issuing bonds shall be regarded as legally 
valid. The control which the state legislature thus exercises 
over municipal corporations is much more extensive than at first 
sight appears ; for, in the conditions of modern life, cities are 
unable to undertake many of the enterprises which it is neces- 
sary that they shall undertake without exercising the borrowing 
power. In determining whether it shall give the city the desired 
authorization, the legislature may of course be governed by its 
view of the expediency of the proposed undertaking considered 
apart from the financial side of the question. Thus, it may 
refuse its consent to an issue of bonds for a municipal electric 
light plant because it believes that electric lighting is not a 
proper function of city government. Such is the method 
which has been adopted in the Anglo-American law for pre- 
venting the city from exceeding its power or taking unwise 
action. 

In continental Europe, on the contrary, in accordance with 
the principle of law governing the relations of municipal corpo- 
rations, a municipality has generally the power to enter upon 
such undertakings as electric lighting without obtaining the spe- 
cial permission of the state government. It has also the gen- 
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eral power to borrow money and issue negotiable securities. 
The law regulating municipal corporations provides, however, 
that this power, whose exercise by the city is recognized as 
perfectly proper, shall not be exercised in specific cases or 
beyond specified amounts except with the approval of the cen- 
tral administrative officers of the state government. Under 
such conditions the state government may indeed refuse its 
consent to a proposed loan for a particular purpose because it 
disapproves of this purpose, but it may not prevent the city 
from acting as it wishes if the proposed enterprise does not 
involve the exercise of the borrowing power. The state control 
over cities on the continent is, as compared with the state con- 
trol in the United States, administrative rather than legislative 
in character, and it aims to prevent municipal extravagance 
rather than substitute the state judgment for the municipal 
judgment as to what it is expedient for the city to do. 

If we compare these two systems of securing municipal home 
rule, particularly from the point of view of the interests of the 
cities, it can hardly be questioned that the continental European 
system has one great advantage : it encourages the municipal 
corporations to enter fields of activity which, under the Anglo- 
American system, it is difficult if not impossible for them to 
enter. A comparison of municipal government in this country 
and in continental Europe will reveal the fact that the sphere 
of activity of European municipalities is much larger than that 
of American. Much more is left in this country to private cor- 
porations and private individuals than in Europe. Of course it 
would be improper to say that the greater extent of European 
municipal activity is due entirely to the methods which have 
been devised for regulating the competence of municipal cor- 
porations. The great extent of European municipal activity is 
in large part due to the different ideas which prevail on the 
continent of Europe as to the propriety of governmental action 
in general. It cannot, however, be doubted that the methods 
adopted for permitting municipal bodies to determine their own 
sphere of activity has had an important influence upon the solu- 
tion of the question. Take, for example, the present position 
of the city of Chicago. As is well known, the people of that 
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city have affirmed by a large vote the expediency of the munic- 
ipal ownership and operation of the street railway system. They 
are, however, almost as far from the realization of their purpose 
as they were before this vote was cast, because of the extremely 
narrow financial resources of the city. In this instance the 
narrowness of the financial resources of the city is due not 
altogether, if at all, to the attitude of the legislature of the state 
of Illinois, but rather to the attitude of the people of the state 
as exhibited in the state constitution, which seriously limits the 
debt-incurring capacity of the city as well as its tax-levying 
power. 

The continental method of assuring to cities a reasonable 
home rule is to be preferred, not only because it would appear 
to afford them greater freedom of action, but also because the 
control over those functions of government attended to by city 
authorities which is exercised by the state is, under the conti- 
nental method, less liable to be influenced by partisan political 
considerations. This is so because the legislature, which under 
the American system exercises the state control over cities, is, 
and must of necessity be, the most distinctly political body in 
the state. It is in the legislature that questions of state policy 
must be determined. In the elections to the state legislature, 
party influences must be controlling. It is almost futile to ex- 
pect that a body whose members are selected as a result of a 
distinctly political struggle and whose functions are so exclu- 
sively political in character, shall, when it comes to exercise its 
control over cities, cease to be governed by partisan political 
considerations. That a large portion of the legislation of the 
American commonwealths with regard to city affairs has been 
and is actuated by such considerations is a fact so well known 
that neither evidence nor illustration is needed ; it is a fact of 
which public opinion takes judicial notice. 

While of course it would be futile to expect that, under the 
conditions which exist in American political life, a control ex- 
ercised over the cities by the central administrative officers of 
the state would be absolutely uninfluenced by partisan political 
considerations, it is none the less true that administrative officers 
of the state government are less liable to be governed by such 
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considerations than is the legislature. Acknowledgment of 
this fact is made by practically every one who has endeavored 
to obtain a reform in the educational and charitable administra- 
tion, where that reform has consisted in endeavoring to get 
these branches of administration out of politics. In almost all 
cases the attempt is made to get these branches of administra- 
tion out of the control of the legislature and into the control of 
state administrative officers. If we may judge by the testimony 
of those who have been influential in securing such reforms, it 
it safe to say that the means adopted have been measurably 
successful in attaining the end desired. 

The results of our examination of the problem may be 
summed up by saying that the only functions of government 
discharged within the cities to which the principles of municipal 
home rule are applicable are those which, at a given time, have 
an interest which does not transcend the limits of the city ; that, 
in a broad way, such matters may be embraced within the gen- 
eral term municipal improvements ; that the proper means of 
securing the desired home rule with regard to such matters is 
to recognize that the municipality is an authority of general 
powers, subject, however, in the exercise of these powers, to 
state control; and that this control should be administrative 
rather than legislative. 

Such a complete reversal of American policy as the adoption 
of these recommendations would involve may be regarded by 
many as something in the nature of a counsel of perfection, and 
the recommendations themselves may be looked upon as pos- 
sessing such an academic character as to have no practical im- 
portance. In a measure such a criticism would be true. At 
the same time it is well o remember that the tendency of many, 
if not of most, of the constitutional provisions which have been 
adopted in the hope of curbing the power of the legislature over 
cities has been to widen more and more the powers of the cities 
in determining the policy which they wish to pursue. It is well 
to remember, further, that the extremely decentralized character 
of the original administrative system of the American state is 
gradually disappearing. In matters of public health, of educa- 
tion, of charities and correction, the central administration of 
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the states is receiving more and more power, while a movement 
is noticeable towards subjecting the accounting operations of 
cities to central administrative control. It is, therefore, true 
that the trend of American administrative development is in the 
direction of adopting the continental principle to which atten- 
tion has been called. While it may be foolish to expect that 
all the steps necessary to the adoption of the recommendations 
which have been made will be taken in the immediate future, it 
is not extravagant to believe that in the more distant future the 
changes which have been outlined will be made. In the mean- 
time it would be well for those who believe in municipal home 
rule as to those matters to which it is applicable to bend their 
efforts towards securing a further diminution of the powers of 
the American state legislatures. The most successful scheme, 
on the whole, which has yet been devised is probably that to be 
found in the Missouri constitution of 1875, which has already 
found so wide an acceptance in the states of the Pacific coast. 

Frank J. Goodnow. 



